1211 (3d Cir. 1981); and Secretary on behalf of Robinette v. United
Castle Coal Co., 3 FMSHRC 803, 817-18 (April 1981).  The operator may
rebut the _pr_lm_a facie case by showing either that no protected activity
occurred or that the adverse action was in. no way motivated by protected
activity.  Haro, 4 FMSHRC at 1937; Robinette, 3 FMSHRC at 818, n, 20,

We first consider whether Edwards engaged in protected activity.
The undisputed evidence shows that Edwards complained repeatedly, both
orally and in writing, about what she reasonably believed were un~
healthful conditions.  The operator concedes that "restroom facilities
at Aaron Mining were less than adequate," Therefore, we affirm the
judge's conclusion that Edwards' complaints were protected and conclude
that she established the first element of a prima facie case of dis-
crimination.

We further conclude, however, that Edwards failed to establish the
second element of a prima facie case, i.e., she did not show that there
was adverse action by the operator motivated in any part by her safety
complaints.  Aaron did not take any retaliatory action.  The operator
did not fire, demote, transfer, or harass her.  Even if Aaron's failure
to provide the requested toilet facilities is viewed as an adverse
action, we find no evidence that this failure was motivated in any way
by Edwards' protected complaints.  As we noted earlier, there were no
permanent toilets when Edwards was hired.  According to the substantial
and uncontroverted evidence of record, Aaron unsuccessfully tried to
drill for water for permanent facilities and to obtain portable facilities
Further, Aaron accommodated Edwards by permitting her to leave the mine
site daily for extended periods to travel to her house and, on two
occasions, replaced gasoline consumed on those trips.  There is no
Indication that Aaron tried to force Edwards to quit.  To the contrary,
the operator tried to persuade her to remain by offering to meet her
demand for a salary increase.  In our view, the record does not establish
that Aaron's failure to remedy the condition complained of by Edwards
was motivated in any part by Edwards' protected activity.  Thus, under
Mine Act discrimination analysis, the judge's finding of a violation
cannot be upheld, 2/

Application of the principles of "constructive discharge" does not
change the result.  For the reasons just stated we find no evidence that
Aaron created or maintained the existing toilet facilities because of
the exercise by Edwards of any rights protected by the Mine Act.  No proof
of an impermissible motive having been shown, a constructive discharge in
violation of the Act is not established,  Cf. MLRB v. Haberman Constr. Co.
641 F.2d 351, 358 (5th Cir. 1981)(en bane).  Accord, Cartwright Hardware v,
NLRB, 600 F.2d 268, 270-71 (10th Cir. 1979); J.P. Stevens and Co. v. NLRB,
461 F.2d 490, 494 (4th Cir. 1972); Montgomery Ward v. NLRB, 377 F.2d 452,
458-459 (6th Cir. 1967); see SNA 2 The Developing Labor Law 210-11 (2d ed.
1983).  Thus, we hold that Aaron's failure to provide toilet facilities,
and Edwards' resulting quit, do not constitute discrimination in
violation of section I05(c),

_2/  It is important to note that the issue in this case is not whether
Aaron violated any mandatory standard by its failure to provide adequate
toilet facilities.  Rather, the question we address is whether that failure
constituted discrimination under section 105(d) of the Mine Act.

2037ion of a diminution of safety defense under such circumstances.
